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Conditional confusion
Following the Finance Act 2016 
changes, KEVIN SLEVIN believes 
that an unexpected problem has 
arisen with the capital gains tax 
entrepreneurs’ relief rules that 
apply to associated disposals.

Many years have passed since I, as a young altar boy, had 
to lead the congregation to say the words mea culpa, mea 
culpa, mea maxima culpa. Although I didn’t really mean 

what I was saying then, I certainly do now. I have to admit that 
there appears to be something of a mistake in the latest wording 
of the entrepreneurs’ relief associated disposal rules in FA 2016 
and this is partly down to a lapse in my attention.

As the consultation process with HMRC on the associated 
disposal rules moved towards a much-improved outcome, I 
failed to spot what, with the benefit of hindsight, is an obvious 
problem. With the passing of FA 2016 (see s 84 ‘Entrepreneurs’ 
relief: associated disposals’) the revised associated disposal rules 
in TCGA 1992, s 169K are now law and a consolidated version  
of the new legislation will be attached to the website version of 
this article.

By and large, the changes are back-dated to apply from  
18 March 2015 and tax advisers need to be aware of a glitch 
which is to be found in the new subsection 4A, which introduced 
Condition D. This is a totally new and, what’s more, very 
straightforward condition that must be met in relation to assets 
acquired on or after 13 June 2016.

Before explaining the problem, it is necessary to provide a 
little background.

Associated disposals in summary
Readers will be aware that when a gain arises on a disposal that  
is associated with a relevant material disposal there is the 
potential to claim entrepreneurs’ relief if all the conditions of  
s 169K are met. This is subject to the proviso that the 
restrictions set out in TCGA 1992, s 169P are not such that 
relief is reduced to nil. The revised s 169K provides for the 
potential to claim relief if one of four conditions is met, namely 
conditions A1, A1A, A2 or A3. If one of the foregoing is 
satisfied, relief may be due. However, this applies only if both 
Condition B and Condition C are satisfied and also, where 
appropriate, Condition D.

Because of the perceived abuse of the associated disposal 
provisions by taxpayers, FA 2015 introduced a number of 
counter-avoidance measures. However, HMRC soon accepted 
that these measures had unintended consequences in genuine 
commercial situations. Consequently, the department started 
a meaningful consultation process that led to further changes 
being introduced by FA 2016. These changes significantly 
revamped FA 2015 and are, as mentioned, largely effective 
from 18 March 2015. It is not proposed to explore the counter-
avoidance provisions in this article; important though 
they are, they are being ignored for the sake of simplicity. 
Instead, the following comments focus on the associated 
disposal provisions as they affect straightforward commercial 
situations, not involving contrived purchase arrangements 
and the like, relating to shares or securities of companies or to 
partnership interests. Thanks largely to the efforts in recent 
years of the ‘artful dodger brigade’, s 169K as it stood before 
FA 2015 was no longer considered fit for purpose and has been 
increased in size six-fold following FA 2016. Space does not 
permit analysis of every aspect of the revised section. What 
follows focuses on the key issues likely to impact upon cases 
arising in general practice.

KEY POINTS

�� The revised associated disposal rules in TCGA 1992,  
s 169K as introduced by FA 2016 appear to contain  
a problem.
�� The conditions that must be satisfied for relief to be 

claimed have been amended.
�� Condition D applies only for assets acquired on or after 

13 June 2016.
�� The examples of the Bacon Family illustrate that relief 

can be prejudiced if interests in property change.
�� It is understood that the CIOT and others are making 

representations to HMRC to clarify the potential 
problems that may arise.
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Meeting the primary conditions
The term ‘primary conditions’ is simply a term that I use for my 
own convenience to describe the core features of subsections 1A, 
1AA, 1B and 1D of the revised s 169K. It is not a term which will 
be found in the relevant legislation. These subsections contain, 
respectively, the following conditions: A1, A1A, A2 and A3.

�� Condition A1 is met where the taxpayer makes a material 
disposal of business assets comprising the whole or 
part of their interest in the assets of a partnership where 
the disposal in question is at least a 5% interest in the 
partnership’s assets.
�� Condition A1A is met when the taxpayer makes a material 

disposal of business assets that consists of the disposal of the 
whole of their interest in the assets of a partnership where that 
interest comprises less than 5% of the partnership assets and 
where the taxpayer can show that he has held at least a 5% 
interest in the partnership’s assets throughout a continuous 
period of at least three years at some time during the eight 
years ending with the date of the material disposal.
�� Condition A2 is met where the taxpayer makes a material 

disposal of business assets which consists of the disposal of 
shares in either a trading company or the holding company 
of a trading group (all or some of which are ordinary shares) 
and, as at the date of the disposal, the ordinary shares in 
question constitute at least 5% of the company’s ordinary 
share capital and have at least 5% of the voting rights in the 
company attaching to them.

�� Condition A3 is met where the taxpayer makes a material 
disposal of business assets which consists of the disposal 
of securities of a trading company and, as at the date of the 
disposal the securities in question, they constitute at least 
5% of the value of the securities of the company. 

Conditions B, C and D
As indicated above, as well as being able to demonstrate that 
at least one of the above primary conditions is satisfied, the 
taxpayer must also satisfy both Condition B and Condition C 
and, so far as is appropriate, Condition D.

�� Condition B requires the taxpayer to demonstrate that the 
disposal which is claimed to be associated with a relevant 
material disposal is made by him as part of his withdrawal 
from participation in the business carried on by either the 
partnership or, as the case may be, the company referred to 
in the primary conditions described above.
�� Condition C requires the taxpayer to show that, throughout 

the period of one year ending with the earlier of:
(a) the date of the material disposal of business asset(s); and
(b) the cessation of the business of the partnership  

or company;
    the asset(s) which is considered to be associated with the 

          relevant material disposal was in use for the purposes of  
          the business.
�� Condition D requires that each of the asset disposals referred 

to in Condition B and Condition C above relates to an 
asset that the taxpayer can show has been owned by him 
throughout the period of three years ending with the date of 
that disposal.

 it is important to note that 
Condition C applies only in  
respect of assets acquired on or 
after 13 June 2016. 

However, it is important to note that Condition D applies 
only in respect of assets acquired on or after 13 June 2016.

From the above it can be seen that, for a gain to attract 
entrepreneurs’ relief under the so-called associated disposal 
provisions as they now stand, the taxpayer must show that:

�� at least one of the above primary conditions is satisfied;
�� that both Condition B and Condition C are complied with; and
�� where appropriate, that Condition D is also satisfied.

The glitch
From the above summary it will be seen that Condition D must 
be satisfied in relation to all assets acquired on or after 13 June 
2016. At first sight, this is simple enough. However, only after the 
revised legislation was well down its path through Parliament 

THE BACON FAMILY

Mr and Mrs Bacon and their son Jimmy have owned a  
300-acre farm in equal shares since before 13 June 2016 and 
this is provided rent free for use in a farming partnership 
carried on by Mr Bacon and Jimmy. 

Let us say that on 14 August 2016 Mrs Bacon died leaving 
her one-third share in the farmland to her son Jimmy and his 
sister in equal shares – thereby increasing Jimmy’s interest in 
the farmland to a one-half share (ie three-sixths).

On 31 July 2018, the entire farm is disposed of, at which 
point Mr Bacon and Jimmy retire from farming.

Mr Bacon and Jimmy each claim entrepreneurs’ relief on 
their respective shares of the gain arising on the disposal of 
the land under the associated disposal provisions in TCGA 
1992, s 169K. They have each met Condition A1 and each can 
show that Condition B and C have been satisfied.

Mr Bacon is successful in his claim because he can show 
that Condition D does not apply to him because his interest 
in the farmland was acquired before 13 June 2016.

However, Jimmy’s claim fails because he is unable to show 
that his one-half interest in the farmland was owned before 
13 June 2016. At the date of disposal of the farmland, Jimmy 
held a one-half interest therein and it is this interest which 
he disposed of. Because Jimmy came into possession of this 
one-half interest after 13 June 2016 (ie on 14 August 2016) 
he must satisfy the three-year test in Condition D – which he 
clearly fails to do.
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was the example of The Bacon Family drawn to the attention of 
those participating in the consultation process – at which point 
it was too late to seek further change in the law.

In The Bacon Family example, the fact that, as at 31 July 
2018, Jimmy has held a one-third share in the farmland for more 
than three years (and will only have held the additional one-
sixth share for less than three years) does not alter the fact that, 
in legal terms, the interest disposed of by him is a single interest. 
This single interest is a one-half share of the land; an interest 
that cannot be said to have been owned for three years. It is 
considered that where a taxpayer’s beneficial interest in an asset 
increases – irrespective of the reason – the individual will be 
considered to have held a new asset from the date of the increase.

 This exclusion will continue until 
the third anniversary of the date on 
which the increased interest  
was acquired.  

If this approach is taken by HMRC officials, it will be seen 
that the impact of Condition D will be to temporarily exclude 
a gain arising on an asset from being within the associated 
disposal provisions in circumstances where the taxpayer 

EARLY DISPOSAL

Say that Mr and Mrs Bacon and Jimmy in Bacon Cottage 
jointly dispose of ten acres of land for redevelopment on  
10 September 2016. This leaves 290 acres that continue to be 
owned in equal shares and continue to be provided rent-free 
for use in a farming partnership carried on by Mr Bacon and 
his son Jimmy.

On 14 August 2019, let’s say Mr and Mrs Bacon and 
Jimmy dispose of the remaining farmland and retire from 
farming. Both Mr Bacon and his son Jimmy wish to claim 
entrepreneurs’ relief in respect of the gains they realise on the 
disposal of their respective interest in the 290 acres – land 
held jointly with mother, but farmed by the father and son 
partnership until the disposal date. They intend to rely on the 
associated disposal provisions.

Alas, despite the fact that all the other conditions will 
be satisfied, it can be argued that Mr Bacon and Jimmy will 
each have disposed an interest that came into existence only 
after the earlier disposal of ten acres. Only if the disposal of 
the 290 acres in question were to be delayed until after the 
third anniversary of the September 2016 disposal would Mr 
Bacon and his son Jimmy be in a position to claim relief under 
TCGA 1992, s 169K.

BACON COTTAGE

As in The Bacon Family, Mr and Mrs Bacon and their  
son Jimmy own a 300-acre farm in equal shares before  
13 June 2016 which is provided rent free for use in a farming 
partnership carried on by Mr Bacon and Jimmy.

On 14 August 2016, in anticipation of the ultimate 
disposal of the entire farm, the three landowners compensate 
a farmworker for surrendering his valuable tenancy in respect 
of a farmworker’s cottage.

Here, by virtue of the tenant giving up his rights to occupy 
the farm cottage, Mr and Mrs Bacon and Jimmy will have 
acquired a further interest in the property. 

Before 14 August 2016, Mr and Mrs Bacon and Jimmy 
will have each owned equal shares in the 300 acres, in respect 
of which they have vacant possession over all but the farm 
cottage. However, immediately after the tenant gives up his 
right to occupy, have not the three owners acquired a further 
interest in the property?

If this interpretation were to be taken neither Mr Bacon 
nor Jimmy would be able to claim entrepreneurs’ relief 
under the associated disposal provisions (Mrs Bacon being 
excluded by virtue of not being a partner). 

This bar to relief would be the case unless they could 
delay the disposal of the farmland until after 14 August 2019 
– that is until after the third anniversary of securing vacant 
possession of the entire property – thereby satisfying the 
three-year test in Condition D.

increases his beneficial interest in the asset in question. This 
exclusion will continue until the third anniversary of the date on 
which the increased interest was acquired. 

This result was never intended.
If the approach outlined above is to be followed by HMRC, 

other unexpected consequences may arise. If taken to extremes, 
it may well be argued that entrepreneurs’ relief ceases to be 
available where, say, a tenant gives up his occupation of a small 
part of a property before the ultimate disposal of it. The Bacon 
Cottage example demonstrates the position.

It gets worse…
Now let’s explore the situation where a small area of farmland is 
sold – say with the benefit of planning consent. Again, focusing 
on the 300 acres of farmland mentioned in Bacon Cottage,  
Early Disposal considers the position where ten acres are sold 
less than three years before the remaining 290 acres are sold.

Conclusion
Right now it is understood that the CIOT and others involved  
in the consultation process are making representations to 
HMRC to clarify the points mentioned in this article. However, 
right now, all I can say to readers (and to the Bacon family) is 
mea culpa! n

Kevin Slevin CTA(Fellow) ATT is an independent 
taxation consultant who specialises in entrepreneurs’ relief. 
He is the author of Slevin’s Guide to Entrepreneurs’ Relief 
which costs £161.70 (including p&p) and is available from 
Slevin Associates at www.slevinassociates.co.uk. He can be 
contacted on 01608 811411.


